
Legal remedies in election and referendum cases

Several hundred court decisions have been rendered recently in relation to the 2014 general
and local elections as well as to petitions for national and local referendums. In such cases,
courts may review the legality of electoral commission decisions. In 2017, the President of the
Curia  decided to set  up a jurisprudence-analysing working group to discover the possible
inconsistencies of the courts’ relevant case-law, to give a summary of the uniform judicial
practice and to point out the types of cases in which the court decisions had been found to be
in conformity with the constitutional requirements.

The jurisprudence-analysis touches upon three relatively well-specified fields: issues related
to election cases, issues related to referendum cases and common procedural questions.

The election-related examination includes the followings: the special features of the rules of
procedure with short deadlines, the system of the nomination of candidates, the methods of
disputing the election results, including the eventual recount of votes or the possibility of the
organisation of a repeated election.

As  regards  the  referendum-related  examination,  the  working  group  seeks  to  analyse  the
relationship between direct  democracy and representative democracy,  the courts’ case-law
concerning the unambiguity of referendum questions and the issues that may not be subject to
referendum,  as  well  as  the  distinctive  procedural  features  of  the  process  of  calling  for  a
referendum.

Regarding the common procedural questions of election and referendum cases, the issues of
campaign  activities  should  be  highlighted.  The  electoral  commissions,  the  Curia  and  the
Constitutional Court have sometimes assessed certain aspects of campaign activities – e.g. the
placement, removal and content of election posters, false accounts in respect of candidates,
value judgements on the candidates’ activities, campaign activities on media platforms and the
issue of equal opportunities – in a different way.

The jurisprudence-analysis will, however, include a much broader scope (state aid granted for
campaign activities, the system of legal remedies) than the fields mentioned above. Prior to
the beginning of the working group’s examination, a problem map was drafted to summarise
the substantive and procedural legal issues that had entailed requests  for legal remedy,  to
determine which topics of examination will be given priority and to assign the different topics
to the members of the working group.

The summary report on the working group’s findings will possibly be delivered by the end of
the  year,  which  will  hopefully contribute  to  the  uniform and high-quality adjudication  of
requests for legal remedy in election cases related to the 2018 general elections.
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