
The courts’ case-law on third instance proceedings

The importance of the system of legal remedies is indisputable. The main issues of the system of
legal remedies are as follows: the number of levels of remedy, the relationship between the system
of remedies and the courts’ organisational levels, the relationship between legal remedies and the
principle  of  res  judicata,  legal  remedies  and the  possibility  of  factual  review,  conditions  for
remedies (irregularities to be remedied, right to appeal) and the competencies of higher instance
courts (power of annulment or modification). It is clear that during the three different phases of
legal harmonisation (due to Hungary’s democratic transition between 1989 and 1990, as a result
of constitutional reforms between 1990 and 2002 and due to the process of approximation to EU
legislation between 1998 and 2002) there was no expectation that third instance proceedings be
ensured. With the exception of the unconditional right to a complete remedy within an at least
two-tier structure, there are no international standards in respect of the national systems of legal
remedies.

A two-level ordinary remedy mechanism
- enables the court of second instance to be given broader powers to establish the case’s factual
background;
-  prevents,  in most cases,  the parties from submitting complaints once the court  decision has
become final;
- through its mere existence, but more particularly in the case of diverging decisions as to an
accused person’s guilt, strengthens the legitimacy of judicial review and the parties’ satisfaction
with the final decision;
- in the case of diverging decisions as to an accused person’s guilt, ensures the unification of the
courts’ case-law.

The current rules concerning the two-level ordinary remedy mechanism are rather cautious. It
seems appropriate  that  a  second appeal  may be lodged only if  an objective  condition  is  met
(diverging first and second instance decisions as to the accused person’s guilt), which precludes
any speculation about the regulation of further remedies. The losing party at second instance is
thus given an additional right to appeal prior to the delivery of the final court decision. On the
other hand, the court of third instance has full power to review and modify the second instance
decision.

In  introducing  the  two-level  ordinary  remedy  mechanism,  the  legislator  disregarded  the
underlying issue of the one- or two-level remedy systems, namely the issue of whether one or two
trial courts should proceed. The draft version of the new Code of Criminal Procedure seeks to
address this question differently.

Jurisprudence-analysis aims at preparing the judicial practice and the courts to be able address
today’s questions in the future. Jurisprudence-analysis exposes the courts’ diverging case-law and
presents proposals on how to interpret the law in a uniform manner, which ultimately leads to the
unification of the courts’ jurisprudence. Hence, the Criminal Department of the Curia decided to
adopt – in good time and well in advance, more precisely at the turn of the years 2007 and 2008 –
a departmental opinion on the interpretation of the legal issues of third instance proceedings. Time
has shown that the aforementioned opinion was well-founded, on the other hand, it can be said
that the working group’s present examination is based on the courts’ experience.

The working group will start its analytical work along the above lines, and the summary report is
expected to be 30 to 50 pages long.
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